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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

Plaintiff filed the present action seeking an order
vacating the arbitration award (“Award”) to reinstate, with
specific conditions, plaintiff’s enpl oyee, Barbara Coderre
(“Coderre”). For its part, defendant filed a counterclaim
seeking an order to enforce the award. The case is before
this Court on cross notions for summary judgment.

The menoranda of law in support of the respective notions
for summary judgnment attenpt to answer one fundanent al
question: does the decision of Arbitrator Janes S. Cooper
(“Arbitrator”) to reinstate Coderre, with specific conditions,
violate a dom nant, well-defined and explicit public policy?
After close exani nation of existing case law, this Court

concludes that the Arbitrator’s Award ordering the conditional



rei nstatement of Coderre does not violate the well-established
public policy of detecting, preventing and punishing fraud and
forgery in the WC program Therefore, this Court denies
plaintiff’s notion for summary judgnment and the Court grants
sunmary judgnment to defendant on the counterclaim

Backagr ound

Shaw s Supernmarkets, Inc. (“plaintiff”) filed this action
on February 25, 2002 against United Food and Commrerci al
Wor kers Uni on, Local 791, AFL-CIO (“defendant”) pursuant to
Section 301 of the Labor Managenent Rel ations Act of 1947, 29
U S.C. 8 185 (2000) and the Federal Arbitration Act, 9 U S. C
8§ 10 (2000). Plaintiff seeks an order vacating the Decenber
7, 2001 Award (“Award”) of the Arbitrator.

Plaintiff and defendant are parties to a collective
bar gai ni ng agreenent (“CBA”) which, for purposes of this case,
covers the period July 28, 1997 to July 27, 2001. The CBA
i ncludes a managenent rights clause which permts plaintiff to
di scharge enpl oyees for “proper cause” and a provision for
final and binding arbitration of grievances arising under the
agreenent. The parties submtted a grievance to arbitration
in order to resolve whether plaintiff had just cause to
suspend its enployee, Coderre on February 4, 2000 and then

subsequently term nate her on February 8, 2000. In his



Decenber 7, 2001 Opinion and Award, the Arbitrator made
numerous findings of fact. |In order to place the present case
inits proper context, this Court will summarize the
Arbitrator’s findings.

| . The W C Program

Plaintiff operates a |arge chain of supermarkets in
Massachusetts and Rhode |Island including thirty-eight stores
represented by defendant in southeastern Massachusetts and
Rhode Island. The store at issue is located in North
Provi dence, Rhode Island. The North Providence store relies
on its participation in the Rhode Island Wonen | nfant and
Children (“WC’) Programin addition to custoners’ use of food
stanmps for approximtely twenty-five percent of its weekly
revenue. The WC and food stanp prograns provide subsidies to
i ndi vi dual s whose i nconme or circunstances warrant governnent
assi stance to provide for their well-being. The Rhode Island
Departnment of Health (“RIDOH') adm nisters the WC Program
t hrough a Vendor Participation Agreenent between the
Departnent and the Enployer. Plaintiff participated as an
Empl oyer under this Agreenment which specifies a series of
Check Redenption Ternms and a Vendor Conpliance (sanctions)
Policy. Plaintiff trains its cashiers in WC policy through

cl assroominstructi on and hands-on experience.



In short, the WC Programrequires a custoner with a WC
check to present proper identification indicating that the
customer is eligible to sign the check. The store clerk then
wites the total price of the eligible foods on the check,
wher eupon the customer signs the check in the presence of the
clerk. If the incorrect ampunt is witten on the check, the
price nmay be corrected, but the customer must once again sign
the check. Any WC check which is not properly executed in
accordance with the WC Vendor Participation Agreenment and the
W C Vendor Policies is void and may not be deposited in
plaintiff’s account. An inproperly executed check is counted
as a short for plaintiff’s Checkout Manager

| 1. Barbara Coderre

Coderre was the Checkout Manager at the North Providence store
prior to her February 4, 2000 suspension and subsequent

term nati on on February 8, 2000. She had served in that
capacity since Septenber 1998. Coderre had been enpl oyed by
plaintiff in Massachusetts and Rhode Island for nine years
prior to arriving at the North Provi dence store. She
testified during the arbitration that she had never received
formal WC training, but had | earned what was required of her
by working on the job. Although it was unclear to the

Arbitrator whether a service desk manager or anot her checkout



manager i nformed Coderre that she should sign the purchaser’s
names to unsigned checks, the Arbitrator concluded that there
was sufficient evidence to find that at sonme point during her
enpl oynment, an enpl oyee in a managerial position told Coderre
to sign custoners’ signatures on unsigned W C checks.

The Arbitrator further found that by the time Coderre
arrived at the North Providence store, she was accustoned to
doing that. She explained during the arbitration that she
primarily signed W C checks which had been signed by the
custonmer but required a second signature due to an error in
t he amount which had been entered on the check. Although the
correct amount woul d be entered on the check, the checkout
clerk did not always secure the customer’s second signature
whi ch was required by WC policy for the purpose of verifying
the price change. Although Coderre warned her cashiers about
bei ng careless, if the sanme cashiers made this m stake
repeatedly, she informed the store manager of the ongoing
problem The manager, however, never issued additional
war ni ngs nor i npl emented additional enployee training
sessions. Neverthel ess, the bookkeepers and service desk
manager routinely |eft Coderre with unsigned W C checks with
t he expectation that she would sign themand return themto

the service desk



Duri ng Decenber of 1999, however, plaintiff’s store
manager | earned that Coderre was forging custonmer signatures
and an investigation ensued which cul mnated with Coderre’s
termnation in early February 2000. Nevertheless, it is
undi sputed that Coderre was in all other respects an effective
enpl oyee who had provided plaintiff with a solid performance
and who had nmet the expectations of her enployer.

[11. The Arbitrator’s Award

In the Award, the Arbitrator concluded that Coderre had
intentionally forged customer names to vouchers tendered to
plaintiff under the WC Program The Arbitrator found that
the forgery was in violation of plaintiff’s policy prohibiting
the forging of WC check signatures. The Arbitrator al so
recogni zed that RIDOH had the authority to inpose sanctions on
the North Providence store for these violations and that, had
the store lost its license, the result would have been
financially devastating.

Nevert hel ess, the Arbitrator found that there was only a
very small chance that plaintiff would lose its |icense as a
W C vendor. Indeed, the Arbitrator acknow edged that the WC
Policies intend to give a conpany the opportunity to correct a
probl em bef ore sanctions are inposed, because w thout vendors,

the WC program would be unable to provide its participants



with necessary food items. |In other words, the Arbitrator
found that plaintiff had numerous opportunities to take
corrective action in order to prevent future forgery of WC
checks. Furthernore, it was evident to the Arbitrator that
the store culture sought to protect plaintiff from carel ess

m st akes and mniscule | osses. Thus, the Arbitrator concl uded
that to place all the blanme on Coderre for a |Iong-standing
system c problemwas sinply unfair. As a result, the
Arbitrator concluded that plaintiff did not have just cause to
term nate Coderre from her enploynent as a Shaw s Checkout
Manager. The Arbitrator held that plaintiff did have just
cause to discipline Coderre, but that the discipline had to be
proportionate to the wong she had commtted. Thus, the
Arbitrator concluded that plaintiff had just cause to suspend
Coderre for two weeks and to denote her to the position of

Assi stant Checkout Manger until plaintiff was satisfied that
Coderre woul d adhere to plaintiff’s policies. The Arbitrator
al so held that plaintiff had just cause to issue Coderre a
final warning that any further forgery of a WC check would
result in her termnation. The Award |ikew se stated that
plaintiff should retrain Coderre in WC Policies. The Award
concluded by ordering plaintiff to reinstate Coderre and to

make her whole for any | ost wages and benefits.



| V. The Present Action

Plaintiff subsequently filed this action on February 25,
2002 seeking an order vacating the Decenmber 7, 2001 Award.
Plaintiff sets forth three counts in the conplaint. In Count
|, plaintiff alleges that the Award failed to draw its essence
fromthe CBA between the parties, because the Arbitrator
exceeded his authority under the CBA by substituting his own
notions of industrial justice for the bargai ned-for-agreenent
of the parties. Plaintiff clainms in Count Il that by issuing
t he Decenber 7, 2001 Award and by refusing to rul e upon
plaintiff’s February 15, 2002 Mdtion for Clarification in his
Suppl enmentary Opinion, the Arbitrator exceeded his powers, or
so imperfectly executed themthat a nutual, final and definite
award was not made thereby violating 9 U S.C. § 10(a)(4) of
t he Federal Arbitration Act. Plaintiff also clainms in Count
Il that by declining to rule upon plaintiff’'s Mtion for
Clarification, the Arbitrator was guilty of m sconduct under 9

US. C 8 10(a)(3).* As for Count Il1l, plaintiff alleges that

1'nits nmotion for summary judgnent, plaintiff discussed the

public policy issue at length as it relates to Counts | and |1, but
failed to address the question of the Arbitrator’s nisconduct as it
relates to the Arbitrator’s refusal to grant plaintiff’'s Mtion for
Clarification as alleged in Count Il. Although plaintiff noved for
sunmary judgnent on all counts, the only discussion of Count Il was
in the conplaint itself. Consequently, the bare allegations in the
conpl aint would not permt a reasonable fact finder, draw ng all
inferences in favor of defendant, to find for plaintiff on Count I1.
Gven this Court’s discussion below regarding the limted

8



WC rules and regulations in addition to state and federal

| aws concerning forgery of governnment docunments and forgery in
connection with public assistance prograns reflect a dom nant,
wel | -defined and explicit public policy which prohibits the
rei nstatenment of Coderre. For its part, defendant filed a
counterclaimasking this Court to enforce the award and to
order plaintiff to conply with the Arbitrator’s deci sion.

On August 29, 2002, plaintiff filed a notion for sunmmary
judgnment pursuant to Fed. R Civ. P. 56. Defendant objected
to the motion and noved for summary judgnment on the
counterclaim A hearing was schedul ed on the matter.

Thereafter, on January 21, 2003, this Court held a
hearing on the cross motions for summary judgnent. At the
conclusion of the hearing the Court took the matter under
advi senent. The parties have briefed the issues at |ength and
the matter is now in order for decision.

Di scussi on

| . St andard of Revi ew

Rul e 56 of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sumary judgnment notions:

The judgnent sought shall be rendered forthwith if the

circunstances in which a district court may overturn an arbitration
award, this Court concludes that the Award nmust be enforced as
witten. Therefore, defendant’s cross notion for summary judgment as
it relates to Count |l of plaintiff's conplaint is granted.

9



pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any nmateri al
fact and that the noving party is entitled to a judgnent
as a matter of |aw.
Fed. R Civ. P. 56(c). The fundanental question is whether a
genui ne issue of material fact exists. A genuine issue is one
“supported by such evidence that a reasonable jury, draw ng
favorabl e inferences, could resolve it in favor of the

nonnovi ng party.” Hershey v. Donaldson, Lufkin & Jenrette Sec.

Corp., 317 F.3d 16, 19 (1st Cir. 2003)(internal quotation nmarks
omtted). Likewise, a material fact is one which “m ght
af fect the outcome of the suit under the governing |aw "

United States v. One Parcel of Real Prop., 960 F.2d 200, 204

(1st Cir. 1992) (quoting Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986)).
On a nmotion for sunmmary judgnment, the noving party bears
the initial burden of show ng that there are no genui ne issues

of material fact for trial. Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). This burden may be met by denonstrating
to the court that a | ack of evidence exists to support the

nonnovi ng party’' s case. Rochester Ford Sales, Inc. v. Ford

Motor Co., 287 F.3d 32, 39 (1st Cir. 2002). Upon discharging

10



t hat burden, the nonnoving party must show that the trier of
fact could reasonably find in favor of the nonnoving party
with respect to each issue on which that party has the burden
of proof at trial. 1d. 1In the end, the court nust view all
evidence and related inferences in the light nost favorable to
t he nonnmoving party. 1d. “[When the facts support plausible
but conflicting inferences on a pivotal issue in the case, the
j udge may not choose between those inferences at the summary

judgment stage.” Coyne v. Taber Partners 1, 53 F.3d 454, 460

(st Cir. 1995). Indeed, as this witer has previously
expl ai ned, "[s]ummary judgment is not appropriate nmerely
because the facts offered by the noving party seem nost

pl ausi bl e, or because the opponent is unlikely to prevail at

trial."” Gannon v. Narragansett Elec. Co., 777 F. Supp. 167,

169 (D.R 1. 1991). Cross motions for summary judgnent do not

alter the well -established Rule 56 standard. Adria Intern

G oup, Inc. v. Ferre Dev., 241 F.3d 103, 107 (1st Cir. 2001).

Rat her, the notions sinply require this Court to determ ne
whet her either party deserves judgnent as a matter of |aw on
t he undi sputed facts. 1d.

1. U.S. District Court Review of Arbitrati on Awards

It is well-established that a district court’s ability to

review an arbitrator’s decision is severely limted. The

11



United States Supreme Court has stressed that “a federal court
may not overrule an arbitrator’s decision sinply because the
court believes its own interpretation of the contract would be

the better one.” WR. Grace & Co. v. Rubber Wirkers, 461 U.S.

757, 764 (1983). The Suprene Court recently reaffirmed this

principle in Eastern Assoc. Coal Corp. v. United M ne Whrkers

of Am, 531 U. S. 57, 62 (2000), in which it stated that a
court should only set aside an arbitrator’s interpretation of
the neaning of a CBAin “rare circunstances.” The First
Circuit has followed this principle and cauti oned that

judicial review of arbitration awards is “extrenmely narrow and

exceedingly deferential.” Keebler Co. v. Truck Drivers, Local

170, 247 F.3d 8, 10 (1st Cir. 2001)(internal quotations
omtted). The Circuit has recognized that “disputes that are
commtted by contract to the arbitral process al nost al ways
are won or |ost before the arbitrator. Successful court

chal l enges are few and far between.” Teansters Local Union

No. 42 v. Supervalu, Inc., 212 F.3d 59, 61 (1st Cir. 2000).

The rationale for insulating arbitration awards from j udi ci al
review is based in the federal statutes which regul ate I abor-

managenent relations. United Paperworkers Int’l Union v.

M sco, Inc., 484 U S. 29, 37 (1987). The statutes manifest a

preference for settling | abor disputes in the private realm

12



wi t hout governnment intervention. 1d. (explaining that The
Labor Managenent Rel ations Act of 1947, 29 U.S.C. § 173(d)
(2000) provides that “[f]inal adjustment by a nethod agreed
upon by the parties is hereby declared to be the desirable
nmet hod for settlenent of grievance disputes arising over the
application or interpretation of an existing collective-
bar gai ni ng agreenent.”)

It is evident to this Court that the parties in the
present case bargained for an arbitration clause in the CBA,
and thus made a conscious decision to have their disputes
resolved by an arbitrator instead of a U S. District Court.

WR. Grace, 461 U. S. at 764. By adopting an arbitration

clause, the parties agreed in advance to accept the
Arbitrator’s view of the facts and interpretation of the CBA
M sco, 484 U S. at 37-38. This witer, therefore, may not
sinply reject the Arbitrator’s factual findings even if the
Court disagrees with them |d. at 38. Furthernmore, with
regard to contract interpretation, while an arbitrator may not
ignore the “plain | anguage” of a collective bargaining
agreenment, this Court should not set aside an award sinply
because it believes the arbitrator m sread the CBA. |d.

Li kewi se, when a CBA contenplates that an arbitrator wl

determ ne renedies for contract violations, “courts have no

13



authority to disagree with his honest judgnent in that
respect. |If the courts were free to intervene on these
grounds, the speedy resolution of grievances by private
mechani sms woul d be greatly undermined.” 1d. Consequently,
provided “the arbitrator is even arguably construing or
applying the contract and acting within the scope of his

authority,” the fact that a court believes the arbitrator
commtted “serious error” does not justify overturning his
decision. |1d. This Court, therefore, is bound to enforce the
Award and may not review the nerits of the contract dispute

provided the Award draws its essence fromthe collective

bar gai ni ng agreenment. WR. Grace, 461 U. S. at 764; United

Steel workers v. Enterprise Wheel & Car Corp., 363 U S. 593,

597 (1960). In other words, this Court’s responsibility is to
determ ne whether the arbitrator’s construction of the CBA is
at all “plausible.” Keebler, 247 F.3d at 10.

Nevert hel ess, although judicial review of an arbitration
award is extrenely limted, this witer recognizes that an
arbitrator who purports to interpret the | anguage of a CBA
must not “wite his own prescription for industrial justice.”
Superval u, 212 F.3d at 65. In other words, “in |abor
arbitration...the power and authority of an arbitrator is

totally derived fromthe collective bargai ning agreenent

14



and...he violates his obligation to the parties” if he gives
his own nmeaning to the CBA's otherw se clear and unequi vocal

| anguage. Poland Spring Corp. v. United Food, Local 1445, 314

F.3d 29, 33 (1st Cir. 2002)(internal quotation marks omtted).
Despite maintaining broad discretion to interpret contractua
| anguage that is not inherently clear and unequivocal, an

arbitrator may not issue an award that is contrary to public

policy. See WR. Grace, 461 U.S. at 766. Whether a contract

as interpreted by an arbitrator violates public policy is a
question for the courts. 1d. The prohibition placed on
courts to refrain fromenforcing an arbitrator’s award which
is contrary to public policy is an application of the nore
general doctrine prohibiting a court from enforcing any
contract which violates |aw or public policy. 1d. Thus, in
order to determ ne whether Rhode Island has a well-defined
public policy prohibiting Coderre’s reinstatenent, this Court
must read “the relevant statutory and regul atory
provisions...in light of background | abor |aw policy that
favors determ nation of disciplinary questions through
arbitrati on when chosen as a result of |abor-nmanagenent

negotiation.” Eastern Coal, 531 U S. at 65. This witer nust

note, however, that the Court is not |limted to invoking the

public policy exception only when an arbitration award

15



viol ates positive law. 1d. at 63. Since the question this
Court must answer is whether Coderre’s reinstatenent violates
a dom nant, well-defined and explicit public policy, this
writer nmust first ascertain the public policy applicable to
the case at bar.?

[11. Public Policy

Al t hough the parties qui bble over the wording in their
respective statenments of undisputed facts, the parties do not
di spute that state and federal rules, regulations and | aw
prohi bit forgery and fraud in the WC program The Vendor
Partici pati on Agreement between plaintiff and RI DOH,
specifically states that “[t] he Vendor agrees not...to alter a
check in any way” except as provided by the agreenent.3

Vendor Participation Agreenment, app. II, art. 3(f)(enphasis

added). Furthernore, Rhode Island state |law crimnalizes

attempts to defraud the WC program See R 1. Gen. Laws § 23-

Counts | and Il of the conplaint specifically address the
Arbitrator’s Award and the resulting public policy inplications.
Consequently, these counts formthe crux of plaintiff’'s notion for
summary judgnent, and so this Court will address these counts
t oget her.

®For exanple, the price on a WC check may be altered if the
initial price entered on the check was incorrect. 1In that case, the
price may be corrected, but the checkout clerk nust secure an
addi tional signature fromthe authorized shopper.

16



13-17 (2001).4 1In fact, RIDOH places such a high priority on
the prevention of fraud under § 23-13-17 that it provides a
WC Bulletin entitled “WC ANTI - FRAUD LAW to its vendors in
order to raise awareness of the law. The Vendor Bulletin
descri bes the purpose of the legislation as an act
establishing “crimnal fines against WC Program vendors,
clients, staff, or others who defraud or abuse the W C Program
t hrough theft, m sapplication or fraudulent obtaining of WC

funds....” WZC Vendor Bulletin. Li kew se, federal | aws and

regul ations also crimnalize fraud in connection with the WC

program °

“Section 23-13-17(d) states in relevant part:

Every person, party, entity, partnership, corporation...which
enbezzles, willfully msapplies, steals, or obtains by
fraud...any funds, assets or property provided under § 7 of the
Child Nutrition Act of 1986, 42 U S.C. § 1756...whether
received directly or indirectly fromthe United States
departnent of agriculture or the Rhode Island departnent of
health...shall, if the anount of funds, assets, or property are
of the value of five hundred dollars ($500) or nore, be fined
not nmore than ten thousand dollars ($10,000), or if the anount
of funds, assets, or property are of a value of |less than five
hundred dollars ($500), shall be fined not nore than one

t housand dol l ars ($1, 000).

42 U . S.C. § 1786(p) (1) (Supp. 2003) provides for the crinina
forfeiture of property and assets that were fraudul ently attained by
a person convicted of violating the |aw dealing with food
instrunents. Such a conviction nay result under any federal |aw
“inmposing a penalty for enmbezzlement, willful msapplication
stealing, obtaining by fraud or trafficking in food
instrunents...funds, assets, or property.” 1d. § 1786(p)(2).

The Code of Federal Regul ations stipulates that “[a] vendor who
commits fraud or abuse in the [WC programis |iable under
appl i cabl e Federal, State or local |laws. Those who have willfully
m sappl i ed, stolen, or fraudulently obtained programfunds will be

17



Thus, it is clear to this Court that preventing,
detecting and punishing fraud and forgery in the WC program
is a domnant, well-defined and explicit public policy.

Eastern Coal, 531 U S. at 63. Consequently, the dispositive

guestion is whether Coderre’ s reinstatenment violates that
policy. 1d. at 65-66. This witer, however, nust detern ne
whet her the Award reinstating Coderre violates the public
policy against fraud and forgery—not whether her unlawful act

per se violates the policy. Boston Med. Ctr. v. Serv.

Enpl oyees, Local 285, 260 F.3d 16, 23, (1st Cir. 2001).

VWhet her her fraudul ent conduct itself violates any public
policy is irrelevant. The Court nust undertake a “fact-
specific approach” in order to determ ne the consequences of
reinstating Coderre who was found to have engaged in
fraudul ent conduct. [d. at 26.

In Eastern Coal, the Suprene Court was required to

“assume that the collective-bargaining agreenent itself
call[ed] for...[the enployee’s] reinstatenent.” 531 U. S. at
61. The Court expl ained that “because both enployer and union
have granted to the arbitrator the authority to interpret the

meani ng of their contract’s |anguage,” the Court was required

to begin its analysis with the presunption that the enployee’s

subject to a fine...or inprisonment..... " 7TCFR 8
246. 12(h) (3) (xx) (2003).



rei nstatement was warranted. 1d. Consequently, this Court
must presunme at the outset that Coderre’s reinstatenent was
val id, because the Arbitrator had the authority to interpret
the parties’ CBA. Gven the limted nature of judicial review
in arbitration cases, this is clearly a difficult presunption
for plaintiff to overcone.

In its attenpt to persuade this Court that the Award
viol ates public policy, plaintiff sets forth several
arguments. In its Menorandum in Support of Plaintiff’s Mtion
for Summary Judgnment, plaintiff asserts that since it assunes
liability for the conduct of its enployees in adm nistering
the WC program plaintiff “should not have the daily burden
of follow ng around a known forger to make sure she doesn’t
forge another WC check.” (Pl.”s Mem Mt. Summ J. at 10.)
Plaintiff, however, fails to recognize that the Award does not
sinply order plaintiff to reinstate Coderre in her previous
position as Checkout Manager. Rather, the Award specifically
seeks to ensure that Coderre will no |onger forge docunents by
“reduc[ing] her to the position of Assistant Checkout Manager
until such time that the Conpany is satisfied that she
under st ands and foll ows the Conpany’s policies. The Conpany
shall retrain Ms. Coderre in the WC Policies.” (Award at

13.) (enphasi s added). The Award, therefore, makes clear that

19



until plaintiff is satisfied that Coderre will follow
plaintiff’'s policies-that is, that Coderre will not forge the
signatures on any W C checks—plaintiff need not reinstate her
as Checkout Manager. Thus, as a result of the conditions
pl aced on Coderre’s reinstatenent, plaintiff will avoid the
daily burden of hovering over Coderre to ensure that she
conplies with WC protocol

Plaintiff next argues that “Coderre’s reinstatenment sends
all Shaw s enpl oyees the wrong nessage: that they may forge
signatures on WC voucher checks, w thout any threat of
di scharge, until caught and puni shed at |east once.” (Pl.’s
Mem Mot. Summ J. at 11.)(enphasis in original). This
assertion is deeply troubling, because the Arbitrator
specifically found that at |east one of plaintiff’s nmanagers
in the North Providence store actually told Coderre to forge
the signatures.® (Award at 12.) The Arbitrator further
concluded that “[t]here indeed was a culture within the store
whi ch sought to protect the Conpany from stupid m stakes and
m nuscul e I osses.” (Award at 12-13.) It is highly

di si ngenuous, therefore, for plaintiff to argue that the Award

The Arbitrator found that a “Servi ce Departnment Manager...had
routinely pulled the unsigned WC checks and tol d Barbara Coderre to
“do her thing which neant that she should practice witing the
custoner’s signature and then countersign the portion of the check
required for a price change.” (Award at 12.)

20



sends Shaw s enpl oyees the “wong nessage” when in fact
plaintiff encouraged the forgery in order to protect the
conpany from financial |oss. Thus, if anyone has sent Shaw s
enpl oyees the “wrong nessage,” it is clearly plaintiff. In an
attenmpt to correct the “long-standing system c probl en’ that
plaintiff created, the Arbitrator nerely sought to uphold the
public policy of detecting, preventing, and punishing fraud
and forgery in the WC program by ordering a very specific
conditional reinstatenment of Coderre. (Award at 13.)

Plaintiff also argues that unless defendant can show
“that the public policy advocates rehabilitation of offenders,
and that the conditions inposed by the Arbitrator are in
furtherance of such rehabilitation, the Court cannot |ook to
such conditions as justifying the Arbitrator’s Award
reinstating Coderre.” (Pl.’s Mem Opp'n Def.’s Mdt. Summ J.
at 12.) In other words, plaintiff asks this Court to read a

rehabilitative elenment into the Eastern Coal test. Plaintiff

not only asks this Court to deterni ne whether Coderre’s
rei nstatenent violates “an explicit, well-defined, and

dom nant public policy,” Eastern Coal, 531 U S. at 63, but to

ascertain whether the public policy encourages rehabilitation.

In Eastern Coal, the enployee was fired on account of

havi ng tested positive for marijuana. 1d. at 60. The

21



enpl oyer in that case argued that the Omi bus Transportation
Enpl oyee Testing Act of 1991 and the Departnent of
Transportation’s correspondi ng i nplenenting regul ati ons
established a public policy against reinstating enpl oyees who
had tested positive for drugs. 1d. at 63. The Suprenme Court,
however, disagreed by stating that the Testing Act in reality
promul gated several rehabilitative public policies, and thus
the arbitrator’s award reinstating the enployee did not run

contrary to a well-defined public policy. 1d. at 67.

The Suprene Court in Eastern Coal, however, never
indicated that the public policy nust be of a rehabilitative

nature. The fact that the policy at issue in Eastern Coal

encouraged rehabilitation does not support the conclusion that
every future policy nmust do so as well in order to satisfy the

Eastern Coal test. The Court sinply enphasized in that case

that the public policy nmust be “explicit, well defined, and
domnant.” 1d. at 63. Had the Court intended for the public
policy to be explicit, well-defined, dom nant and
rehabilitative, the Court surely would have stated as nuch.
Consequently, this witer refuses to read this additional

element into the Eastern Coal test. Sinply put, the public

policy of preventing fraud and forgery in the WC program need

not encourage rehabilitation in order for this Court to uphold
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the Arbitrator’s Award.

Neverthel ess, even if plaintiff is correct inits
assertion that the public policy at issue nust advocate
rehabilitation and that the conditions placed on Coderre’s
reinstatement be in furtherance of that rehabilitation, it is
clear that the WC programitself and plaintiff’s own
Associ ate’ s Handbook contenplate rehabilitative action for
enpl oyee forgery and fraud. The WC Vendor Policies that were
in effect at the time of Coderre’s m sconduct specifically
enunerate the renedial steps to be taken when a violation is
detected. The Policies state under the heading “Sanction
Steps” that:

(1) if there is a problem an effort is nade to provide

educati onal assistance to the vendor to correct the

problem The vendor shall develop a plan of correction

acceptable to [the WC Program ...and a notice of
violation will be issued. The vendor is nade aware that
a subsequent review will be made to see if the problem

has been resolved. (2) If the review r reveals that a
problem still exists, a final warning letter is sent.
This warning letter, with details of previous actions
taken, is to contain a tinme frame in which conpliance is

to be expected.
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W C Vendor Policies, Sanction Steps(B)(1) & (2). Not only

does a violating vendor receive a violation notice as an
initial warning, the vendor will receive a final warning
letter if a subsequent review reveals that the violation has
continued. The vendor will not be disqualified fromthe WC
program unl ess the violation continues to persist after the
vendor receives the final warning. Sanction Steps(B)(5). It
is clear to this Court, therefore, that WC Policies give
vendors nultiple opportunities to correct violations.
Consequently, if plaintiff, as a WC vendor, is not subject to
i mmedi ate term nation when a policy violation is discovered,
this Court fails to see why Coderre herself should be subject
to immediate termnation. Clearly, the WC policies
contenpl ate giving a violating vendor an opportunity to
rectify its m sconduct, and thus there is sinply no reason not
to extend the sanme deference to plaintiff’s enpl oyees.
Furthernmore, plaintiff’s own Associ ate’s Handbook
provi des for various renedies in the event of enployee fraud
and forgery. In the conplaint, plaintiff quotes fromthe
“Sanctions and Di scipline” section of the Handbook whi ch warns
enpl oyees that “[s]onme types of associate nm sconduct are so
serious...that they may result in an imedi ate di scharge.

These offenses include, but are not limted
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to,...falsification of conpany records.” (Conpl. 1

37.) (enphasi s added). The dispositive word here is may. As
the First Circuit has explained, the question of whether an
arbitrator exceeds his authority often depends on whether the
CBA grants open-ended discretion to the arbitrator, or whether
the CBA specifically states that certain types of m sconduct
constitute just cause for immedi ate discharge. Crafts

Precision Indus. Inc. v. Lodge No. 1836, 889 F.2d 1184, 1185

(1st Cir. 1989).

In Crafts Precision, the enployer and arbitrator had the

di scretion to distinguish between enpl oyee m sconduct which
“may” result in suspension from conduct that warrants

i mmedi ate termnation. |d. at 1185-86. Unlike in Poland
Spring, 314 F.2d at 35, where the CBA provided that

i nsubordi nation shall result in imediate term nation, the

case at bar nore closely resenbles that of Crafts Precision.

The First Circuit noted in Poland Spring that while an

arbitrator wielded discretion in Crafts Precision, the CBA in

Pol and Spring “lack[ed] any |anguage that would authorize an

arbitrator to distinguish between degrees of [m sconduct]...or
permt an arbitrator to select froma variety of disciplinary
remedies.” 314 F.3d at 35 n. 2. Thus, the fact that

plaintiff’s own Associ ate’ s Handbook provides that an enpl oyee
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may be term nated for dishonest conduct inherently neans that
plaintiff |ikew se contenplated that an enpl oyee nmay escape
term nation for that type of m sconduct. Therefore, the fact
that an enployee will not automatically be term nated for

di shonest conduct neans that other types of renedi es—incl uding
t hose encouraging rehabilitation-are viable options. Thus, in
light of the Associ ate’s Handbook and the surroundi ng facts
and circunstances, the Arbitrator’s concl usion that

term nation was not warranted in the present case was clearly
perm ssi bl e.

Lastly, plaintiff argues that the Arbitrator did not have
the authority to adjust the severity of the punishnment inposed
by Shaw s, because the conpany’ s managenent reserved to itself
the right to term nate enpl oyees for proper cause. (Pl.’s
Mem Mot. Summ J. at 14.) Plaintiff further argues that the
Arbitrator had “no power either to add to or subtract from or
to nmodify any of the ternms” in the CBA. 1d. Wile this Court
need not determ ne whether the Arbitrator had the authority to
adj ust the severity of the discipline in all cases, it is
clear that the Arbitrator had the power to do so if plaintiff
did not term nate Coderre for just cause. As discussed above,
the Arbitrator’s conclusion that plaintiff did not have just

cause to term nate Coderre was, at the very |east,
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“plausi ble.” Keebler, 247 F.3d at 10. Furthernore, while the
Arbitrator may not have had the power to add to, subtract

from or nodify any of the terns in the CBA, the Arbitrator
certainly had the authority to determ ne whether Coderre had
been term nated for “proper cause.” Thus, whether Coderre was
justly term nated was the fundanmental question facing the
Arbitrator. Gven the |limted circunstances in which a
district court may overturn an arbitration award, and given
the analysis this Court has undertaken today, it is clear that
the Award nust be enforced.

Concl usi on

For the aforenentioned reasons, plaintiff’'s nmotion for
sunmary judgnent is denied as to all counts. Defendant’s
notion for summary judgnent on its counterclaimto enforce the
arbitration award is granted.

The Court will schedule a hearing on plaintiff’s request
for attorneys’ fees and an award of interest to Coderre. In
the neantime, a judgnent shall not enter.

It is so ordered.

Ronal d R Lagueux
Senior U S. District Judge
June 23, 2003
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